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Introduction

This second version of the catalog describes different situations that may involve 

potential tax non-compliance and, if applicable, the application of Regulation XVI 

of the Preliminary Title of the Unique Ordered Text of the Tax Code will be 

evaluated. This Regulation addresses the qualification, tax avoidance and 

simulation. This catalog also includes a case in which SUNAT established the 

existence of sufficient elements to apply the anti-avoidance rule.

The purpose of the catalog is to make useful information available to all taxpayers 

and legal and tax advisors, enabling them to understand certain schemes, 

through their general characterization, which could lead to an incorrect 

determination of the tax liability or the obtaining of undue tax advantages. These 

schemes will therefore be subject to priority evaluation by SUNAT, considering 

the potential harm to the resources of the Peruvian State.

With this updated publication, which will progressively include new 

characterizations, the aim is to encourage taxpayers to voluntarily comply with 

their tax obligations, since with the information published, they will be able to 

prevent or avoid incurring in obtaining undue tax savings or advantages.



Deduction of royalties for the assignment of trademark use rights

Disposal of a Peruvian company through a separate estate 
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Legal reference: Income Tax Law: Subparagraph c) of Art. 24, Art. 37, Subparagraph g) of Art. 44, Art. 52-A, Art. 55.

A Co. has been the original owner of the trademark and has 
exploited it even after A Co. did not renew its registration 
with the competent institution.

Overall, the facts described in the scheme do not 
impact the ordinary course of the company's business, 
except for the tax expense incurred.

By not renewing the referred registration, A Co. 
generated a deductible expense for income tax 
purposes, through the royalty payments made to B, 
resulting in a lower income tax equivalent to 29.5% of 
the royalties paid.

B is taxed at a reduced income tax rate of 5% on the 
licensing of the trademark in favor of A Co.

Analysis and effects of the scheme 

Transfer of ownership of the TRADEMARK BA
Co

Upon the transfer of ownership of 
the TRADEMARK, the 24.5% 
income tax liability ceases to 

apply.

5

A Co. treats the royalty 
payments as deductible expen-

ses for income tax purposes.

4

B assigns the use of the TRADE-
MARK to A Co. and periodically 

receives royalties, which are 
subject to a 5% effective income 

tax rate.

3

Then, B registers the same 
TRADEMARK in its name with the 

said public entity.

2

A Co. does not renew the 
registration of the TRADEMARK.

1

Income Tax 
= 29.5%

Income Tax 
= 5%

BA
Co

Individual domiciled in Peru and shareholder of A 
Co., holding an ownership interest of more than 
90%.

Company incorporated in Peru, owner of a TRA-
DEMARK registered in the registry of the compe-
tent institution, the exploitation of which genera-
tes taxable income.

Description of the scheme 

Prepared by SUNAT (FEB 2020)

Deduction of royalties for the assignment of 
trademark use rights

"In this case, the application of Regulation XVI of the Preliminary Title of the Tax Code will be evaluated"

E.1 



C
Co

B
Co

A
Co

Company domiciled 
in country "Y" - 
Incorporation.

Company incorporated 
in Peru - Concession.

Company domiciled in 
country “X” - Separate 
Estate.

Description of the scheme

Disposal of a Peruvian company through a separate 
estate

Income Tax Law: Subparagraph h) of Art. 9, Subparagraph e) of Art. 10.Legal reference:

The transfer is made through a separate estate establi-
shed abroad, which was only created to hold the shares 
issued by B Co.

Non-equity rights are transferred involving the transfer 
of B Co. shares.

Such transfer did not generate taxable income in Peru.

Except for the tax advantage, the acts described in 
the scheme are not the regular ones to achieve the 
disposal of B Co., as similar effects result from a direct 
disposal, which would have been subject to a 30% 
income tax rate.

Analysis and effects of the scheme

Establishment of 
Separate Estate

Prepared by SUNAT (FEB 2020)

Separate Estate

A
Co C

Co

B
Co

Peru

Country “X” Country “Y”

A Co. transfers to C Co., a 
company domiciled in country 

“Y”, the non-equity rights issued 
by the separate estate.

3

The separate estate acquires 99% 
of the shares of a company 

incorporated in Peru (B Co.); 
however, it has no additional 

assets and does not perform any 
function.

 

2

A Co. establishes a separate estate 
that lacks legal personality under 
the legislation of country “X”, with 
A Co. receiving rights that do not 

represent capital ownership.

1

Transfer of 
rights

Concession

"In this case, the application of Regulation XVI of the Preliminary Title of the Tax Code will be evaluated"

E.2 



C
Co

B
Co

A
Co

Company domiciled 
in country “X” 

Company domiciled 
in Peru.

Company domiciled 
in Peru.

Description of the scheme

Redomiciliation of a company and use of a DTA 

Income Tax Law:  Subparagraph h) of Art. 9, subparagraph j) of Art. 56, Art. 76.
Double Taxation Agreement with country “Y. 

Legal reference: 

C Co. is redomiciled from country “X” to country “Y” to 
make use of the DTA. 

The use of the DTA means that capital gains tax is 
payable exclusively in the country of residence.

C Co. takes advantage of a tax benefit in country “Y” on 
its capital gains.

Analysis and effects of the scheme

C Co. does not pay income tax in Peru, even though it 
has generated Peruvian-source income, due to the 
application of the DTA with country “Y”. 

C Co. does not pay income tax in Country “Y” either, 
due to the benefits established in that country. 

C Co. obtains double non-taxation, as it does not pay 
income tax in either country.

Prepared by SUNAT (FEB 2020)

does have a DTA with Peru

Country  “Y”

C
Co

A
Co

does not have a DTA with 

Country “X”

C
Co

B
Co

Subsequently, C Co. sells to 
B Co. the shares it holds in 

the Peruvian company A Co.

3

C Co. is redomiciled to 
country “Y” with which Peru 

has a Double Taxation 
Agreement (DTA). Under this 
treaty, capital gains from the 
sale of shares are only taxed 
in the country of residence. 
Furthermore, according to 

the legislation of country “Y” , 
such capital gains are not 

subject to taxation.

2

C Co. owns shares issued by A 
Co, a company domiciled in 

Peru.

1

" In this case, the application of Regulation XVI of the Preliminary Title of the Tax Code will be evaluated "

E.3 



Income Tax Law: Subparagraph a) of Art. 1, Art. 6.Legal reference:

After the transfer of the trademarks, the royalties 
they generate are not subject to income tax in Peru 
or in any other country. 

The income generated by the exploitation of the 
trademarks is received by A Co. through a loan from 
C Co. and therefore A Co. does not pay any tax on it.

A Co. transfers its trademarks to country “X” where only 
domestic income is subject to taxation. 

The facts described in the scheme did not change the 
way A Co. exploits its trademarks, except for the tax 
savings obtained.

Analysis and effects of the scheme 

A
Co

C
Co

B
Co

TRADEMARKS

Country “X”

Country “Z”

In the case described above, the 
conditions for applying the 

international tax transparency 
regime are not met.

6

C Co. becomes a shareholder of 
A Co. through the capitalization 

of the loan.

5

A Co. enters into a mutual 
agreement with C Co. 

4

B Co. deposits the income obtained 
from the exploitation of the trade-
marks worldwide into the accounts 
of C Co., a company domiciled in 

country “Z”

3

A Co. transfers ownership of 
these TRADEMARKS to B Co. 
incorporated in country “X”, a 

jurisdiction where only national 
source income is taxed.

2

A Co. is a company incorporated in 
Peru, owner of three TRADEMARKS 
that it exploits at the international 

level.

1

Tax haven

TRADEMARKS

Prepared by SUNAT (FEB 2020)

C
Co

B
Co

A
Co

Company domiciled 
in country “Z”

Company incorporated 
in country “X”

Company incorporated 
in Peru.

Description of the scheme 

Assignment of trademarks and capitalization of credits

"In this case, the application of Regulation XVI of the Preliminary Title of the Tax Code will be evaluated"

E.4 



Management contract

Income Tax Law: Art. 37, Art. 50.Legal reference:

"In this case, the application of Regulation XVI of the Preliminary Title of the Tax Code will be evaluated"

A Co. has kept the same managers performing the 
same functions, even after their employment termina-
tion.

The management contract had no impact on the 
business development of A Co.

Analysis and effects of the scheme 

A Co. no longer deducts the salaries it used to pay its 
managers for income tax purposes; however, it deducts 
a higher amount for the remuneration it pays to B Co.

B Co. generates taxable income from the remuneration 
it receives from A Co.; however, it does not pay any tax 
since it has losses from previous years.

MANAGEMENT
CONTRACT B

Co
A
Co

The agreed remuneration in favor of B 
Co. [under the management 

contract], although set at market 
value, is considerably higher than the 
value of the remuneration A Co. paid 

its managers for the same services 
when they were on its payroll.

4

At the date of execution of the 
management contract, B Co. 

carries forward tax losses from 
previous fiscal years.

3

In order to provide such services, the 
managers of A Co. terminate their 

employment with the company and 
are hired as employees of B Co.; 

however, they continue performing 
the same tasks at A Co.

2

B Co. undertakes to provide 
management services in favor of  

A Co. 

1

B
Co

A
Co

Higher deductible 
expense

Higher income 
and loss offset

Companies domiciled in Peru, related to each 
other and entering into an agreement

Description of the scheme 

Prepared by SUNAT (FEB 2020)
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Income Tax Law: Art. 1, Art. 2, Art. 3, Art. 37, Art. 50.
Civil Code: Art. 1583.

Legal reference:

"In this case, the application of Regulation XVI of the Preliminary Title of the Tax Code will be evaluated"

A Co. receives a low consideration for the assignment of its 
concession and justifies this through the share purchase 
agreement entered into between XY and B Co.

B Co. pays part of the price for the purchase of A Co. 
shares, but in the end decides not to buy them and instead 
pays a penalty equivalent to the amount already paid, 
without any economic justification for this decision.

The shareholders of A Co. maintained ownership of the 
company at all times. However, they generated non-taxa-
ble income by treating the amount received as a payment 
of a penalty.

A Co. ceased to pay 29.5% income tax on the amounts 
that its shareholders received over five years for the 
assignment of the concession, which was concealed as a 
resolved share sale.

B Co. did not pay the 29.5% income tax during the first 
four fiscal years because it had accumulated losses.

In the fifth fiscal year, B Co. treated the penalty for termi-
nating the agreement as a deductible expense, thereby 
avoiding the payment of 29.5% income tax, even though 
such deduction is not permitted.

Analysis and effects of the scheme 

B
Co

XY

B Co. claims the right to deduct penalties 
based on the accrual principle.

5

XY request the Tax Administration for a refund 
for undue Income Tax payments, since the sale 

would not have taken place and the income 
received would correspond to a penalty.

4

A Co. enters into an assignment agreement of 
its concession in favor of B Co. for six years, 

agreeing on a minimal consideration; transfer 
pricing standards are not applicable since they 

are not related parties.

3

At the fifth year, B Co. terminates the contract 
and is obliged (as agreed) to pay penalties in 

favor of XY, equivalent to the amounts paid for 
the transfer of shares.

2
XY enters into a share purchase agreement with 

B Co.

1

B
Co

XYA
Co

Company engaged in the extractive 
industry domiciled in Peru, has a balance 
of compensable losses from previous 
years and is under the “A” carryforward 
system.

Majority shareholders of A 
Co., individuals domiciled in 
Peru.

Peruvian domiciled company 
holding a concession of an 
extractive industry located in 
Peru.

Description of the scheme 

Prepared by SUNAT (OCT 2022)

CONTRACT

Reservation of ownership 
Payment in 6 installments/6 years 
Penalties equal to the amounts paid for the 
transfer of shares in case of termination of 
the contract

YEAR 654321

A
Co

Extractive industry concession assignment contract with disguised 
payments in a settled share purchase agreement

E.6 



CBA
Co

Client 2.Client 1.
Company domiciled in Peru, 
engaged in the importation and 
sale of vehicles.

Description of the scheme

Sale and subsequent repurchase of a vehicle under the 
guise of a cancellation of the original sale

Income Tax Law: Art. 20.
General Sales Tax Law: Art. 13, Art. 26.

Legal reference:

"In this case, the application of Regulation XVI of the Preliminary Title of the Tax Code will be evaluated"

A Co. issues the credit note for the cancellation of the sale of 
the vehicle to Client 1; however, there is no valid economic 
reason to support this action.

By issuing the credit note, A Co. reduces the amount of its 
income for Income Tax and VAT purposes, by the amount 
stated in said credit note, thus paying a lower tax in both 
cases. 

When selling the used vehicle to Client 2, A Co. considers the 
original acquisition cost as computable cost and not the 
repurchase cost, thus generating a loss on the sale of said 
vehicle.

A Co. does not pay 29.5% on the income obtained from the 
sale of the first vehicle to B , which was cancelled, as well as 
18% VAT.

A Co. does not pay the 29.5% income tax by applying the 
higher accounting cost with respect to the difference between 
the original cost and the repurchase value (actual cost) of the 
used vehicle sold to C.

A Co. does not pay VAT on the 18% of the sale value of the 
vehicle sold to C by using a tax credit that is not applicable.

Analysis and effects of the scheme 

Prepared by SUNAT (OCT 2022)

A Co. sells the returned vehicle 
to C as a used vehicle at half the 

price.

5

No claims for defects in the 
returned vehicle were registered, 

nor was there any request to 
enforce a warranty.

4

At the same time, A Co. sells 
another vehicle to B (new model 
year version), applying a portion 
of the original value of the retur-

ned vehicle as a discount.

3

After 11 months, B returns the vehicle 
and A Co. issues a credit note 

cancelling the recorded sale; howe-
ver, there are no payment refunds 

verified.

2

A Co. imports a high-end vehicle 
and subsequently sells it to B.

1

B

B

C

A
Co

E.7 



Direct disposal of shares of a Peruvian company under the guise 
of a capital contribution and subsequent capital reduction

Income Tax Law: Subparagraph d) of Art. 24-A, Art. 24-B, Art. 73-A.
Peruvian Companies Act.

Legal reference:

"In this case, the application of Regulation XVI of the Preliminary Title of the Tax Code will be evaluated"

A Co. is a majority shareholder of B Co., but after the 
described scheme, it ceases to be a shareholder and C Co. 
obtains ownership of the majority of the shares, without 
any share purchase having taken place.

The capital increase of B Co. lacks economic substance, 
specially considering that a capital reduction is later 
agreed upon. The only result of both agreements was the 
change in the majority shareholder.

Analysis and effects of the scheme 

By means of the capital reduction, A Co. ceased to be a 
shareholder of B Co., generating income that qualifies 
as a distribution of profits that is not subject to Income 
Tax.

Except for the tax advantage, the actions described in 
the scheme are not the regular means for the disposal 
of the company B Co., as similar effects result from a 
direct disposal, which would have been subject to a 
29.5% income tax.

3

2

The following month, B Co. agrees to a capital 
reduction by acquiring all the shares of A Co. 
to amortize them, paying A Co. the amount 
corresponding to its share in the net equity.

B Co. makes a capital increase for the 
nominal value of the issued shares that 

were acquired by C Co.

B Co. issues a number of shares equivalent to 
those held by A Co. . For these shares, B Co. 

requires a payment greater than their nominal 
value per share (additional paid-in capital), 

which are acquired by C Co.

1

A
Co

C
Co

B
Co

Company domiciled in 
Peru.

Company domiciled in 
Peru, shareholder of B 
Co. which holds 98% 
of the shares in B Co.

Company domiciled in 
country “Y”

Description of the scheme

Prepared by SUNAT (OCT 2022)

Peru

Country “Y”

A
Co

B
Co

C
Co

E.8 



Transfer of benefits to preferential tax regime

Income Tax Law: Art. 20.
Law for the Strengthening of Centers for Export, Transformation, Industry, Commercialization and Services (CETICOS), among other laws that grant tax 
benefits.

Legal reference:

"In this case, the application of Regulation XVI of the Preliminary Title of the Tax Code will be evaluated"

A Co. continues to carry out the same productive 
activities, which has not changed with the described 
scheme.

A Co. uses the terms of the contract signed with B Co. 
to increase its cost by acquiring supplies from B Co.

B Co. lacks economic substance.

Analysis and effects of the scheme 

Although part of this income is transferred to B Co., B 
Co. does not pay such tax since it is located in a special 
treatment zone.

A Co. reduces its income and generates a lower tax 
burden in Peru by avoiding the payment of a 29.5% 
income tax corresponding to the increase in the cost of 
inputs.

4

3

B Co. does not have relevant assets or 
specialized workers for that function.

2

B Co. enters into a contract with A Co. 
whereby B Co. now sells supplies to A Co. 
at a profit margin that, although at market 

value, is higher than the original cost 
incurred by A Co.

ALFA relocates B Co. to a special 
treatment zone.

A Co. manufactures inputs for the 
completion of its products.

1

ALFA B
Co

A
Co

Company domiciled in Peru, 
engaged in the industrial trans-
formation under the General 
Income Tax Regime.

Economic group 
composed of A Co. 
and B Co.

Company domiciled 
in Peru. 

Description of the scheme 

Prepared by SUNAT (OCT 2022)

Special treatment 
zone 

Not subject to the 
payment of
Income Tax.

A
Co

B
Co

E.9 



Financial Leasing Law  (Legislative Decree 299): Art. 18.Legal reference:

"In this case, the application of Regulation XVI of the Preliminary Title of the Tax Code will be evaluated"

Owning the asset acquired under such contract, 
allows B Co. to have a higher depreciation deduction 
each fiscal year, than it would have it had acquired 
the asset directly.

B Co. benefits from the accelerated depreciation, 
resulting in a lower payment of the 29.5% income tax 
due to the higher depreciation rate applied in the 
years the contract is in effect.

Having paid the purchase price of the machinery to C Co., 
B Co. enters into a financial lease contract to own the 
machinery under the legal title of lessee pursuant to that 
contract.

C Co. received the consideration for the sale of the machi-
nery from B Co., which payment should have been made 
by A Co.

The disbursement made by A Co. in favor of B Co. would 
constitute financing for the latter.

Analysis and effects of the scheme 

A Co. agrees to pay for the asset 
acquired in favor of C Co. but the 

payment is made to B Co. as instructed 
by C Co.

4

C Co. issues the 
payment voucher to 
A Co. for the sale of 

the machinery.

3
The following month, when B Co. 
is already using the asset, A Co. 
and B Co. enter into a financial 
leasing contract, with the afore-

mentioned machinery as the 
leased asset. The contract 

includes a purchase option and 
stipulates payment in 24 monthly 

installments.

2

B Co. purchases a construction machinery from C Co. 
Payment is made and the asset is delivered from C Co. to 

B Co. ; however, the transfer of ownership of the asset 
was not documented.

1

Prepared by SUNAT (OCT 2022)

C
Co

B
Co

A
Co

Company domiciled in Peru, 
supplier of the construction 
machinery that is the subject of 
the financial lease.

Company domiciled in 
Peru that purchases the 
construction machinery.

Company of the finan-
cial system domiciled 
in Peru.

Description of the scheme 

B
Co

C
Co

A
Co

Loan under the guise of a financial leaseE.10 



Intermediation in the sale of minerals through a company 
with no economic substance 

Income Tax Law: Art. 28, Art. 32-A.Legal reference:

"In this case, the application of Regulation XVI of the Preliminary Title of the Tax Code will be evaluated"

B Co. acquires and sells ore concentrate -according to 
documentation- however, this company lacks economic 
substance and, therefore, there is no evidence that it 
performs any actual activity.

The transfer of goods carried out by A Co. (through B 
Co.) results in part of the profits being shifted to the tax 
haven.

The facts described in the scheme do not modify the 
purpose of the transaction, which is the sale of the 
concentrate to C Co. except for the tax savings obtai-
ned.

Analysis and effects of the scheme 

The shifting of the profit generated from the sale of the 
mineral concentrate implies that the group pays a redu-
ced 2% tax rate in the tax haven on the portion of 
income that should have been taxed in Peru.

A Co. pays a lower 29.5% income tax in Peru due to the 
higher sale price invoiced by B Co.

It is verified that the goods were 
delivered to a location different from 
the one indicated in the invoice. The 

mineral leaves Peru and goes directly to 
the country of the final client.

3

Subsequently, B Co. sells the 
same mineral to C Co. at market 

value.

2

B Co. has no assets or employees, nor 
is there any evidence of activities or 

economic substance.

A Co. sells mineral concentrate to 
B Co. at an undervalued price

1

C
Co

B
Co

A
Co

Company domiciled in 
Peru, holder of a mining 
concesion.

Overseas Client.Company located in a 
tax haven and related 
to A Co. 

Description of the scheme 

Prepared by SUNAT (OCT 2022)

Tax haven
(Income tax rate 2%)

Peru

Overseas 
client

A
Co

B
Co

C
Co

E.11 



Indirect distribution of income by a non-profit entity under the 
guise of payments to a foreign supplier  

Income Tax Law: Art. 19 and Art. 37
Income Tax Law Regulations: Art. 8-D and Art. 8-E. R

Legal reference:

A Co. generates constant losses from its transactions 
with P Co. which is controlled by a person economically 
related to an associate of B Co.

B Co. is a shareholder of A Co. and permanently makes 
contributions to it without any reasonableness.

In order to maintain its income tax exemption, B Co. 
pretends not to distribute profits either directly or 
indirectly.

Analysis and effects of the scheme 

B Co. is an entity that benefits from income tax exemp-
tion despite the fact that there is an indirect distribution 
of income to one of its associates, through a person 
economically related to it.

B Co. does not pay the 29.5% income tax on all the 
profits it generates.

The general manager of P Co. 
is economically related to an 

associate of B Co.

4

P Co. is the main supplier of A Co. 
and is domiciled in country X.

3

A Co. incurs losses due to constant 
operating expenses consisting of 

payments to suppliers.

2

B Co. makes cash disbursements in 
favor of A Co. through capital 

contributions, becoming its main 
shareholder.

1

Co
PB

Co
A
Co

Company domiciled in 
Peru, engaged in the 
provision of transportation 
services nationwide.

Service provider 
located in country 
“X”.

Non-profit entity, registered in the registry 
of entities exempt from income tax, whose 
purpose of incorporation includes the 
development of higher education activities 
in Peru.

Description of the scheme 

Prepared by SUNAT (OCT 2022)

Peru

UNIVERSITY

B
Co

A
Co

Country “X”

Co
P

E.12 



Transfer of real estate to the shareholder, followed by its lease to 
the same company

Tax Code: Regulation XVI of the Preliminary Title.
Supreme Decree 145-2019-EF that approves the substantive and formal parameters for the application of the general anti-avoidance standard
Income Tax Law and its regulations.

Legal reference:

In this case, the existence of sufficient elements was established to apply the general anti-avoidance rule contained in Regulation XVI of the Preliminary Title of the Tax Code.

The real estate that A Co. used for its business activity was 
recorded as fixed assets, with depreciation that was close to 
depletion.

A Co. has used the properties as offices continuously, even 
after their sale to B. The change in ownership has not affected 
the use of the properties nor the operations of A Co.

Since neither the use of the properties nor the activity of A Co. 
is affected, the sale and subsequent leasing of the properties, 
viewed jointly, have no economic or commercial rationale for A 
Co. except for the generation of a permanent deductible 
expense.

Analysis and effects of the scheme 

By leasing the properties from the shareholder and their 
spouse at installment amounts higher than those charged for 
the sale of the properties, A Co. is able to claim a greater 
deduction than it would have obtained through depreciation 
alone.

A Co. benefits from a higher deduction, making a lower 
payment of the 28% Income Tax (rate corresponding to the 
audited fiscal year) due to the higher expense generated by 
the leasing of the properties.

A few days after the sale of the proper-
ties, these are leased by B and their 

spouse to A Co. for amounts that even 
exceed the installments to be paid for the 

sale of said properties.

3

Fifteen years later, A Co. sells the proper-
ties to B and their spouse, agreeing on a 
sale price to be paid in 48 installments. 

The income from the installments is 
recognized in the years in which they 

originate.

2

B and their spouse are the owners of 
five properties, which make up the 

same commercial building, which are 
contributed to A Co., increasing its 

capital in exchange for the correspon-
ding shares.

1

BA
Co

Company domiciled in Peru, engaged in the 
commercialization of products.

Individual domiciled in Peru and shareholder of 
A Co. holding more than 90% ownership, general 
manager and director of A Co.

Description of the scheme 

Prepared by SUNAT (OCT 2022)

B

A
Co

E.13 






